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SUMMARY OF ARGUMENT

Appellees and the district court mischaracterize Appellant’s pleading to

justify dismissal.  Appellant’s claim is not barred by Rooker-Feldman because he

does not “invite” the district court to “review and reject” the state-court judgment.

The district court erred by converting Appellees’ motion to a “factual attack,” and

then by resolving questions of fact against Appellant without giving Appellant an
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opportunity to present evidence. The district court erred by dismissing Appellant’s

claim with prejudice under these circumstances.  The other alleged grounds for

dismissal set forth in Appellees’ motion to dismiss have either been waived or do not

justify dismissal of the Complaint. 

ARGUMENT

I. Appellees and the District Court Mischaracterized the Nature of
Appellant’s Claim to Justify Application of the Rooker-Feldman Bar

It is universally understood that professionalism requires attorneys to

exercise restraint in the practice of law.  Flame-throwing and hyperbole are frowned

upon, and this would seem to be especially true in appellate work.   There are times,

however, when restraint and modulation seem to be at odds with the dedicated

attorney’s desire, and indeed obligation, to get his or her point across in an effective

manner.

In this case, the friction between orthodoxy and advocacy is ratcheted skyward

by the omnipresent and potentially prejudicial mischaracterizations of Appellant’s

case and legal theory contained in the district court’s dismissal order and the

Appellees’ brief.  The polite language of the traditional legal lexicon would seem

inadequate to sufficiently express the degree of disapproval with which such

statements should rightly be received by any and all honorable courts, including the

one before whom Appellant is now privileged to press his cause.   Whether the result
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of intentional misdirection, or the subconsciously selective analysis of Appellant’s

case and pleadings, these false descriptions of Appellant’s claim are sorely in need

of repudiation by this Court.  Justice demands nothing less.

Appellees mischaracterize Appellant’s lawsuit, on occasion drawing from the

district court’s decision, in stating the following:

[T]he court cannot grant Figueroa his requested relief without disturbing the
foreclosure judgment. (Appellees’ brief, p. 18, citing to RE C, p. 30).  

[For Appellant to succeed the district court would have to] step in and review
or nullify the judgment after the fact.  (Brief, p. 26).

The District Court correctly held that for Figueroa’s RICO claims to succeed,
the federal court ‘would be saying the foreclosures were wrongfully granted
and the resulting judgments are void.’ Id.  

Despite Figueroa’s attempts to recharacterize his pleading now, there is no lack
of clarity in the TAC that the federal case was merely an attempt to revisit, and
reverse the result of, the state court Judgment.  (Brief, pp. 19-20).

It would be far closer to the truth to say that the Appellees are

“recharacterizing” the pleading, than to claim that Appellant has made any attempt

whatsoever to do so.  See, e.g., Appellees’ admission that Appellant actually claims

“foreclosure of his property through the state-court final judgment . . . .”  (D.E. 162,

p. 16); see also quotations from the Complaint, D.E.112, pp. 18, 29-30, 35-36, 37,

and 44, reprinted in Appellant’s Initial Brief, pp. 35-36.
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Were the Complaint  on its face an “invitation” to the district court to “review1

and reject” the state-court judgment, the district court would have been able to

dispose of the matter by treating Appellees’ motion to dismiss as a “facial attack”

under Fed. R. Civ. P. 12(b)(1), rather than as a “factual attack” under the same rule.

Indeed, it is only because the Complaint, on its face, issues no such “invitation” that

the district court chose to go beyond the allegations of the pleading, and consider

certain, handpicked externalities in dismissing it.  Appellees’ motion made no

reference to either type of “attack” - - but lacking sufficient justification within the

four corners of the Complaint, the district court apparently felt it could best justify

dismissal by treating the motion to dismiss as a “factual attack.” (See RE C, p. 33, n.

30: “Defendants’ Rooker-Feldman challenge is a factual attack on the existence of

subject matter jurisdiction.”)  On its face, the Complaint does not justify application

of the Rooker-Feldman bar. 

In an ironic but nonetheless predictable conceit adapted by Appellees, they

generously profess to acknowledge that Appellant’s position is “clear” as to two

points, the primary one being the question of whether Appellant is seeking to

overturn the state court final judgment.  In the referenced conceit, which may also

reasonably be characterized as a “posturing” of sorts, Appellees claim there is “no
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lack of clarity” to Appellant’s allegedly express request for review and reversal of the

of the state judgment.  Yet no request for review and rejection of the state court

judgment appears in any of Plaintiff’s pleadings.  To summarize, in the rare instance

when Appellees confess that they understand the language of Plaintiff’s Complaint,

Appellees’ interpretation is almost diametrically opposed to the clear meaning of the

words used.  The interpretation they urge is obviously inaccurate; viewing it

favorably, one could at best say it appears to be less accurate than the alternative,

more obvious reading of the words. A rational, unbiased reading of Appellant’s

pleading, with or without the externalities submitted by the parties for judicial notice,

can only engender a firm conviction in the reader that Appellant’s claim clears the

Rooker-Feldman bar by a substantial margin.    

This misconstruction of words is ironic simply because the words so badly

misconstrued are among the few Appellees profess to understand.  Said

misconstruction is, as stated above, nonetheless predictable because it emanates from

the maw of the massive mangler of legal language known as MERS.  As stated

numerous times in the Complaint, “part of the scheme is the use of words in ways

inconsistent with their traditional meanings.”  As the Supreme Court of Kansas stated

in the case of Landmark Nat’l Bank v. Kesler, 216 P.3d 158, 166-67 (Kan 2010):

“The parties appear to have defined the word [Nominee] in much the same way that
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blind men of Indian legend described an elephant - - their description depended on

which part they were touching at any given time.”

To justify dismissal of the Complaint, one is required to give such terms as

“inviting,” “review,” “rejection,” “proximately” and “caused by” construction

inconsistent with their traditional meanings.  It is a sad state of affairs indeed when

the MERS verbal virus begins to overtake the courts.  While, as Appellant alleges,

“the epidemic is indeed nationwide” its influence is not universally entrenched, and

it must not be allowed to obtain a foothold in this forum.  

On page ten of their brief, Appellees seem to lose track of the “conceit”

referenced hereinabove, and accurately characterize Plaintiff’s claim: “Figueroa pled

how he was “injured” by the RICO conduct and conspiracies, and his alleged

damages [sic].”  It would seem that Appellees have lost sight of their own argument

in their efforts to confuse the Court as to the nature of Appellant’s claim.

This pattern and practice of describing Appellant’s claim in a misleading

manner to justify the result reached below appears throughout the Appellee’s brief,

starting in their description of the case.

On page 8, Appellees characterize Appellant’s Complaint as:

set[ting] out a confusing legal theory that at its heart attacked non-party MERS
and his own agreement, through the Mortgage, to have MERS serve as
nominee mortgagee for the lender and noteholder of the loan on the property.
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(Emphasis added).

In addition to the disingenuous claim, referenced above, that Appellant’s legal

theory is “confusing,” the underlined portion of this passage is also inaccurate and

misleading.  The phrase “attacked non-party MERS” falsely implies that Appellant

failed to properly state a claim for relief under RICO by excluding MERS (Mortgage

Electronic Registration Systems, Inc.) as a named Defendant. Contrary to Appellees’

insinuation,  to state a claim under 18 U.S.C. §1962[c] for “enterprise liability,” it is

necessary that a plaintiff describe an enterprise that is separate and distinct from the

“persons” named as defendants, and that the RICO enterprise not be named as a party.

See, e.g., U.S. v. Goldin Industries, 219 F.3d 1268, 1270 (11  Cir. 2000) citingth

Bennett v. Berg, 685 F.2d 1083 (8  Cir. 1982).  th

Secondly, the underlined portion of the quotation is inaccurate in its assertion

that Appellant, Figueroa, “attacked . . . his own agreement.”  It is undisputed that

Figueroa is not a signatory to the mortgage at issue.  (D.E. 112, Attachment 3, p. 2;

see, e.g., Appellees’ brief, p. 6; see also RE D, p. 2). 

The misleading nature of Appellees’ arguments can be seen throughout their

brief; the fact that Appellees choose to engage in such tactics calls into substantial

question the district court’s decision to resolve factual questions in their favor and

against the interests of the Appellant.
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II. The Rooker-Feldman Doctrine Does Not Bar Appellant’s Claim

Clearly, a facial analysis of the Complaint reveals no invitation to the district

court to review and reject the state court judgment.  Before the lower court could

dismiss Appellant’s Complaint based upon facts beyond the four corners of the

pleading, it would seem to be a requirement of due process that Appellant be noticed

of such intention and provided an opportunity to submit contrary evidence, such as

the default from the state-court case.  Despite the facial sufficiency of Appellant’s

Complaint, and despite the fact that he was offered no chance to establish the truth

of facts militating against dismissal, Appellees contend that the district court was

nonetheless correct in its decision to dismiss Appellant’s claim in reliance upon the

Rooker-Feldman doctrine (hereinafter occasionally referred to as “RF.”)  

Appellees cite ExxonMobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280,

284 (2005)  as holding that RF will bar a claim which, inter alia, “complain[s] of

injuries caused by [a] state court judgment[],” and which “invit[es] district court

review and rejection of [that] judgment.”  (P. 11).  

Appellant does not complain of injuries caused by the state court judgment, nor

does he invite review and rejection of that judgment.  At no time did Appellant  attach

the state court judgment of foreclosure to any of his pleadings or file it with the

district court; Appellant at no time called upon the district court to consider the merits
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of the judgment in any way.   

Appellees state that “Rooker-Feldman . . . barred [Figueroa’s] lawsuit because

[his] claims, if successful, would have effectively nullified the state court judgment

. . . .”  (11).  This is an illogical and counterintuitive assertion, and is entirely false.

As argued in Appellant’s Initial Brief, pp. 27-28, the final judgment of foreclosure

would not in any way be “nullified” by a judgment for damages in this case, as the

foreclosure judgment did not award damages.  Similarly, because Appellant has never

asked, in this case or in any other, to regain ownership of the subject real property,

were Appellant to prevail in this action, the foreclosure judgment would remain

untouched.

On page 12, Appellees state that, “Figueroa’s action was a collateral attack on

the state court foreclosure Judgment that he had lost [sic], inviting the District Court

to review and overturn the state-court result.”  Repeating this proposition does not

make it true.  Despite the repetition of this premise throughout their brief, Appellees

do not point to a single sentence or phrase from Appellant’s pleading wherein such

“invitation” is expressed.  No such “invitation” to “review and overturn the state-

court result” has ever been issued by the Appellant.  

In like vein, on page 13, Appellees instruct that the “so-called Rooker-Feldman

doctrine . . . enforces [the 28 U.S.C. §1257(a)] limitation when (as here) a
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disappointed litigant from state court tries to overturn the state court ruling through

an action in federal district court.” (Emphasis added).  Appellees never give any

factual support for the claim that Appellant is attempting to “overturn” the state

court’s ruling foreclosing upon his home.  

Appellees cite Cormier v. Horkan, 397 F. App’x 550 (11  Cir. 2010) for theth

idea that, “in general terms” a court in evaluating the applicability of the RF bar

should “examine two factors: (1) ‘whether the state court rendered judgment before

the district court proceedings commenced’; and (2) ‘whether plaintiff is a state-court

loser who is complaining of injuries caused by state-court judgments.’” Likely of

greater utility in adjudicating RF issues than these “general terms” is the portion of

the decision quoted below, wherein the court described RF as  it exists in this Circuit

following ExxonMobil:

due to the Supreme Court’s cautionary statement in ExxonMobil that the
Rooker-Feldman doctrine ‘has sometimes been construed to extend far beyond
the contours of the Rooker and Feldman cases,’ we have since declined to
adhere to the Amos test.  See Nicholson, 558 F.3d at 1274 (electing to apply
ExxonMobil’s strict language confining the doctrine to ‘cases brought by
state-court losers complaining of injuries caused by state-court judgments . .
. and  inviting district court review and rejection of those judgments’ as
opposed to the Amos test.

397 F. App’x at 553 (emphases added); see also p. 552 (the scope of RF is

“exceedingly narrow.”)  As set forth in Appellant’s Initial Brief, the injuries of which

he complains were “caused by” the  MERS criminal scheme, not by the state court’s
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foreclosure judgment.  

Importantly, “cause” for RF purposes means “proximate cause.”  This has

previously been conceded by Appellees.  (D.E. 162, p. 16).  Where the final judgment

is nothing more than a link in a chain of causation, Rooker-Feldman is no bar to

federal suit.  For RF to apply, the state-court final judgment must be the proximate

cause of the injuries. 

Like many other decisions upon which Appellees rely, and like Swiatkowski

v. Citibank, etc., case no. 10-CV-114 (E.D.N.Y, October 7, 2010), which the district

court cited extensively and described as “particularly instructive” in its dismissal

order (RE C, p. 20-22), Cormier arises from a failed attempt by a pro se plaintiff to

overturn a state court judgment and/or enjoin its enforcement.   Although it falls

within this category of cases - - wherein licensed attorneys argued successfully

against those unskilled in the law that RF barred  plaintiffs’ actions - - Cormier

provides more support for reversal than for affirmance of the district court decision

presently under review. 

As described in the decision, “Cormier’s complaint sought to invalidate the

state-court alimony order, among other relief.”  397 F. App’x 550  at 551.  That

pleading, then, contrasts with Figueroa’s Complaint, which in no way attempts to

invalidate the foreclosure judgment.  
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As in Swiatkowski and several of the cases upon which Appellees depend in

their brief, in Cormier the pro se plaintiff brought suit against a bevy of persons with

little-to-no obvious relationship to the fact pattern, including government officials

who are well-known to be largely immune from suit.  See 397 F. App’x at n. 1 (“The

defendants included the Governor of Georgia, . . . Judge Horkan, [and the Chairman

of Colquitt County Commissioners . . . .”) In rendering its ruling, this Court in

Cormier explained that the Supreme Court “recently reiterated that the scope of the

Rooker-Feldman doctrine is exceedingly narrow . . . .”  397 F. App’x at 552.    

 Cormier’s characterization of Casale v. Tillman, 558 F.3d 1258 (11  Cir.th

2009) also tends to support Appellant’s assertion of error.  As the Cormier court

described Casale, 

plaintiff in Casale attempted to use the federal courts to enjoin his ex-wife
from enforcing an aspect of the state-court judgment, arguing that the contempt
orders . . . . [violated a federal statute].

[ . . . . ]

We concluded that, ‘[i]f Casale believed the state court’s result was based on
a legal error, the proper response was . . . direct appeal.’

397 F. App’x at 553 (emphasis added).  Unlike Mr. Casale and the various pro se

plaintiffs described in Appellees’ cases,  Mr. Figueroa makes no claim of “legal

error” by the state court.   

Appellees cite several cases in which the outcome was likely skewed toward
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application of RF as a bar because the plaintiff(s)/appellant(s) acted pro se.  These

cases are as follows: May v. Capote, 149 Fed. App’x 913 (11  Cir. 2005); Stack v.th

Mason & Associates, 245 Fed. App’x 920 (11  Cir. 2007); Mickens v. Tenth Judicialth

Circuit, 181 Fed. App’x 865 (11  Cir. 2006); Stanley v. Hollingsworth, 307 Fed.th

App’x 6 (7  Cir. 2009); Jacobowitz v. M & T Mortgage Corp., 372 F. App’x 225 (3th rd

Cir. 2010); Pease v. First Nat’l Bank, 335 Fed. App’x 412 (5  Cir. 2009); Dempseyth

v. JP Morgan Chase Bank, 272 Fed. App’x 499 (7  Cir. 2008).In none of these casesth

did the plaintiff bring suit as representative of a putative class; and in none of these

cases did plaintiff allege far-reaching sort of conspiracy, extending far beyond the

contours of the prior state actions, as does Appellant here.  These cases should be

given little weight by this Court.   

Appellees cite Nicholson v. Shafe, 558 F.3d 1266 (11  Cir. 2009) for severalth

purposes. First, they cite the case for the proposition that this Court will apply

ExxonMobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280 (2005) “as written.”

(Brief, p. 15).  This is exactly what Appellant seeks to have this Court do in this

instance: apply ExxonMobil “as written.”  Numerous portions of the ExxonMobil

ruling support reversal of the district court’s decision dismissing the Complaint.  For

one, the ExxonMobil decision reminds us that, in both Rooker v. Fidelity Trust Co.,

263 U.S. 413 (1923) and District of Columbia Court of Appeals v. Feldman, 460 U.S.
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462 (1983):

[T]he losing party in state court filed suit in federal court after the state
proceedings ended, complaining of an injury caused by the state-court
judgment and seeking review and rejection of that judgment.  Plaintiffs in both
cases, alleging federal question jurisdiction, called upon the District Court to
overturn an injurious state-court judgment.

544 U.S. 291, 292 (emphases added).  The underlined facts are not present in the

case at bar.

Further, under ExxonMobil, the fact that the state and federal actions share

some common issues does not invoke the RF bar:

Nor does [28 U.S.C.]§1257 stop a district court from exercising subject-matter
jurisdiction simply because a party attempts to litigate in federal court a matter
previously litigated in state court.  If a federal plaintiff ‘presents some
independent claim, albeit one that denies a legal conclusion that a state court
has reached in a case to which he was a party . . . , then there is jurisdiction and
state law determined whether the defendant prevails under principles of
preclusion.’ GASH Assocs. v. Rosemont, 995 F. 2d 726, 728 (CA7 1993);
accord Noel v. Hall, 341 F. 3d 1148, 1163-1164 (CA 9 2003).

544 U.S. at 293; see also n. 2, “Respondent . . . urges that . . . Rooker-Feldman’s

jurisdictional bar [applies to] federal actions that simply raise claims previously

litigated in state court.  This is not so.”  The Supreme Court, importantly, described

the plaintiffs’ claims in Rooker and Feldman in this way: “Plaintiffs in both cases,

alleging federal-question jurisdiction, called upon the District Court to overturn an

injurious state-court judgment.”  125 S. Ct. at 1526.  

It bears emphasizing that the test is not whether a plaintiff’s claim for damages
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bears some relationship to the state court final judgment. For instance, in the FDCPA

cases Appellant cites, the fact that a judgment for money damages was entered as the

result of the debt collector’s wrongful actions in attempting to collect the debt,

including the filing of a lawsuit, may be considered in awarding damages, despite the

existence of the Rooker-Feldman doctrine. Although the state court judgment is

relevant to the assessment of damages, it is not the cause of the damages.  See

Carvana v. MFC Financial, Inc., 547 F.Supp.2d 1219 (D. Utah 2008);  McCammon

v. Bibler, Newman, & Reynolds, P.A., 493 F.Supp.2d 1166, 1171 (D. Kan 2007) ;

Weldon v. Asset Acceptance, LLC, case no. 1:10-cv-0660-JMS-MJD (D. Indiana,

March 14, 2011). These cases are all cited in Appellant’s Initial Brief.  

The foreclosure judgment pertaining to Appellant’s home was simply a drop

in the bucket in comparison to the vast scheme to defraud described in the Complaint

- - one which, according to the express terms of Appellant’s pleading, extends back

at least a dozen years - - well prior to the issuance of the subprime mortgage which

encumbered Appellant’s real estate.  (DE 112, p. 8, ¶31).  The organized criminality

of which Appellant complains hardly can be said to center around the subject final

judgment - - one entered after sewer service and a resulting default. This final

judgment of foreclosure of which Appellees make so much is simply another brick

in the wall, or clog in the wheel, of the massive conspiracy finding its expression in
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a vast variety of documents, including complaints for foreclosure, assignments,

mortgages, notes, and so on and so forth, each of which was, like the hallowed final

judgment, a link in the chain of causation leading to the injuries sustained by any one

of a class of individuals numbering in the hundreds of thousands if not millions of

Americans.   Appellant submits that causation for Rooker-Feldman purposes requires

more than that. 

Another topic addressed in Appellees’ brief is the question of whether

Appellant had a “full and fair opportunity” to litigate his claim in the state court

proceeding, and to what extent it matters.  Although Appellees assert that Appellant

did not raise the issue or subject in his Initial Brief, that is untrue.  

The question of whether Plaintiff had a full and fair opportunity to litigate his

RICO claim and others before the state court can matter in two ways:   Either (1) In

the context of Rooker-Feldman under the traditional four part rubric; or (2) for

collateral estoppel purposes.  The district court obviously considers this question to

matter very much, as it went to great pains, without any advance notice to Appellant

that such was an issue, to extinguish any suggestion that Appellant’s factual

averments on this topic might be trusted, or worthy of some credence, (this with

regard to the default issue), thus leading to the dismissal of Appellant’s claim.

As asserted in the Initial Brief, it appears that the district court construed the
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facts in the light most favorable to Appellees.  Why it would do so, when the truth of

Appellant’s conspiracy allegations was underscored on an almost daily basis by the

sum and substance of front page news, is a mystery.  If this Court is unconvinced that

the district court took a dim view of Appellant’s allegations, consider this: In the

ruling, the district court judge relied upon the fact that the plaintiff in the underlying

case, Indymac Bank (which is not a party to this case for reasons explained in the

Initial Brief) proceeded to summary judgment to buttress its determination that

Appellant’s allegation of a default was untrue: “Defendants included as exhibits that

state-court filings from Plaintiff’s foreclosure action.  There are no references

anywhere . . . of . . . default[]. [ . . . ] In fact, the papers indicate otherwise, showing

Indymac prevailed with a summary judgment.”  (DE C, p. 33).  Had the district court

judge given Appellant’s factual allegations as much credence as she gave those of

Appellees, she would have recognized that this odd default-then-proceed-with-

summary-judgment-anyway litigation pattern was identified in the  Complaint which

she determinedly dismissed. On pages 21-22 of the  pleading the following paragraph

appears:

52. Questions of law or fact which the members of the proposed class have in
common predominate over questions of law and fact which are unique to
individuals eligible for membership.  The same pattern of prosecution was
followed in all of the members’ foreclosure cases, with only minor variations
from time to time.  Specifically, in each case the plaintiff would file suit
against the borrower-defendants named in the operative mortgage and note, as
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well as against two unknown persons referred to in the case styles as John or
Jane Does.  The initial pleading was titled “Complaint to Foreclose Mortgage
and to Enforce Lost Loan Documents.”  The plaintiff by and through the Stern
firm would engage in a number of tactics designed to create the impression in
the minds of the judiciary that the defendants had been properly served, when
in fact they had not.  In about 50% of cases in which the Stern defendants
caused a “return of service” reflecting personal service to be filed, the
defendants had not in fact been served.  The plaintiffs moved for default and
obtained it, either against John and Jane Doe only, or against John and
Jane Doe and the borrower-defendants.  The plaintiff would then move for
summary judgment, using a standardized template that did not meet the
moving party’s burden to establish that there was no issue of material fact, in
particular on the issue of standing.  The defendants usually filed a motion to
dismiss or answer alleging lack of standing and asserting that foreclosure could
not be had without the original loan documents.  The plaintiffs, by and through
the Stern firm, would create and file one or more assignments purporting to
vest standing in the named plaintiff.  Then, either a few days prior to or at the
time of the hearing on the motion for summary judgment, the lawyer employed
by the Stern firm would produce what was touted as the original note and
mortgage.  Either the Stern Defendants were in possession or control of the
original documents the entire time, and pretended not to have them so as to lure
the defendants into concentrating their defenses on that issue, or they
fraudulently manufactured the documents during the litigation as they are
known to have done with assignments.  Either way, fraud was committed
which proximately caused  the final judgments and ultimate takings of the class
members’ real properties. The documents fraudulently generated, and other
documents which were incidental but still a part of the scheme, were sent by
Stern employees through the mails to clerks of court, litigants, and defense
attorneys.  In many cases the defendants were tricked by the Stern attorney into
agreeing to final summary judgments, as further explained below.  Final
judgments were prepared in advance and signed by the judge the day of the
hearing, although they were not given to the defendants at that time, even when
they were present.  They were not usually mailed in a timely fashion to the
defendants. This insured that the defendants who had been fooled into agreeing
to the summary judgments did not discover the true nature of the order until the
hearing was over and the judge and the Stern attorney were effectively beyond
reach.  It further greatly reduced the possibility of timely motions for rehearing
and/or notices of appeal.  In summary, in every member’s foreclosure case
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there were mailings used in furtherance of the scheme, and fraud was
committed by and though the Stern Firm.  The differences were minor when
evaluated in the context of the RICO law, meaning that whether or not an
individual plaintiff could state a claim for a RICO violation is unlikely to be
affected by these minor variations in the course of the fraud.  RICO stands
alone or nearly alone as a cause of action providing an opportunity for
meaningful redress.  This is because the other available statutory causes of
action (e.g., the Fair Debt Collections Practices Act) have very short statutes
of limitation, and because the persons involved have disguised their identities
using MERS to such a degree of effectiveness that the true tortfeasors, who are
also the real parties in interest, generally cannot be reached without relying
upon allegations of the grand scheme to defraud described herein.

DE 112, p. 21-22 (emphases added).  

This excerpt  shows that, contrary to the district court’s conclusion, Appellant’s

allegations are entirely consistent with the available documentary evidence, and that

Appellant’s pleading expressly denominates the fraud, rather than the final judgments

of foreclosure, as the proximate cause of the Appellant’s damages and those sustained

by the other members of the proposed class.   

This is not an empty construct of words calibrated to get around the Rooker-

Feldman doctrine, nor is Appellant’s contention that the proximate cause of his

damage was NOT the final judgment of foreclosure a “recharacterization” of his

pleadings.  To the contrary, this has been Appellant’s position in this case from day

one.

To the extent that whether Figueroa had a full and fair opportunity is a material

factor which could, should, or may have weighed in the district court’s analysis, an
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error has occurred arising from and relating to the simple fact that Appellant never

had the opportunity to present his evidence on this subject to the court.  Although not

the basis for any specific request for relief at this time, it should be noted that there

is a series of cases which provide that the district court should warn the litigants that

it is considering dismissing the case under the 12(b)(1) “factual attack” schema, and

there are cases which hold that a person in Figueroa’s shoes should make a request

of the district court to present evidence when confronted by a “factual attack” under

Rule 12(b)(1).  As stated elsewhere in this brief, Appellant could never have made

such a demand, or should not have been expected to, as Appellees in their omnibus

motion to dismiss did not raise the specter of the District Court applying this rule

which would allow it to weigh the facts.  Certainly, to the extent this permits litigants

moving to dismiss, such as Appellees in this instance, to avoid that standard normally

applied to Motions to Dismiss, which favors non-movants, plaintiffs such as Figueroa

herein, Appellees would reasonably have been expected to make reference to this

available, more favorable standard in their motion. 

There is another big difference between the case at bar and the cases cited by

Appellees.  In none of the cited cases was the plaintiff attempting to bring a class

action suit as Mr. Figueroa was in this case.  This is important for several reasons, not

the least of which involves the question of whether Appellant should have been
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granted leave to amend.  Appellees protest that no construction of the facts could

have allowed Appellant to escape the Rooker-Feldman bar.  Appellant responds by

saying that, first, Appellant could have potentially substituted party plaintiff or

brought in additional class representatives as named plaintiffs; and second, Plaintiff

could have gotten into more factual detail about the extent to which he was denied a

full and fair opportunity to litigate his claims. See Reuters article, cited infra.

Somewhat gratuitously Appellees inform that perhaps Appellant does not

understand the reasons behind the Rocker-Feldman doctrine.  Unnecessary pejorative

notwithstanding, Appellant is quite confident that Rooker-Feldman is not intended

to allow thousands of persons and dozens of companies from within a particular

industry to succeed in their nationwide campaign of forgery, fraud, and deception

specifically designed to circumvent the judicial processes of the state courts.  It is for

the very purpose of  avoiding such unintended and unjust results, it seems clear, that

the scope of Rooker-Feldman is described as “narrow.”  It is for the purpose of

insuring free and meaningful access to the courts that this august body has carefully

circumscribed the application of Rooker-Feldman in recent years.  It is to avoid the

expansion of the “so-called” Rooker-Feldman doctrine beyond its domain and into

the realm of injustice that the ExxonMobil court imposed “strictures” on the

doctrine’s application.  See Cormier v. Horkan,  397 F. App’x 550, 555 (11  Cir.th
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2010).

 Furthermore, Appellees posit the quantities of external materials submitted

with the Initial Brief and furnished to the thirty-or-so opposing attorneys of record are

wholly irrelevant and should not be considered by this Court.    Yet Appellees, in the

very act of filing their brief, are arguing in favor of the district court’s sua sponte

determination that the Appellees’ motion was best treated as a “factual attack,”

wherein matters outside the four corners of the subject pleading are properly

considered.  Furthermore, Appellees, as they did before the lower court, argue that

Appellant has failed to allege a “plausible” claim.  

This allegation shows that, contrary to the district court’s conclusion,

Appellant’s allegations are entirely consistent with the available documentary

evidence, and that Appellant’s pleading expressly denominates the fraud, rather than

the final judgments of foreclosure, as the proximate cause of the Appellant’s damages

and those sustained by the other members of the proposed class.   

This is not an empty construct of words calibrated to get around the Rooker-

Feldman doctrine, nor is Appellant’s contention that the proximate cause of his

damage was NOT the final judgment of foreclosure a “recharacterization” of his

pleadings.  To the contrary, this has been Appellant’s position in this case from day

one.
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Appellees pull from a number of non-judicial articles and publications, asks the

courts (this one and the one below), to take judicial notice of these items as if they are

peer-reviewed scholarly submissions from entirely neutral yet authoritative sources.

Apparently Appellees are quite conditioned to anticipate that the judges involved will

not actually be reading these articles at all - - not even their titles!  Because when one

does it is painfully obvious that these prints, including the one from  Defendant

herein,  “Mortgage Bankers Association” are actually so self-serving to render their

evidentiary value nil.

They file some sort of unsworn “Declaration” from a previously unheard-of

“vice president” of JP Morgan Chase. (DE 162, Exhibit D).  This Thomas Reardon

appears in all great likelihood to be a robo-signer, (DE 176, Exhibit 6), yet Appellees

urge without pause that this letter should be given judicial notice and that JP Morgan

Chase & Co. must be excused from this case as a result.  They notice no tension

between this position and their equally vehement assertion that Plaintiff’s external

materials (which  ARE from disinterested, credible, and knowledgeable persons) are

wholly irrelevant and cannot properly be considered by this Court.

One aspect of that tension, which very much exists, is the fact that, merely by

opening a newspaper or visiting a name, mainstream Internet medial portal, one

cannot help but see further proof and details coming to light which inform the
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ascendancy of the hypothesis advanced by Plaintiff beyond the question of

plausibility into the vast kingdom of probability and then indisputability beyond that.

It should, Plaintiff submits, strike one as curious that Appellees attempt to

sequester Appellant within the dry and dusty four corners of his pleading, while

submitting their own disingenuous lobbyist propaganda as competent substantial

evidence.  From their viewpoint, the worst thing that can happen is that this Court

allow Appellant to amend, because then Appellant could bring in and bolster his

claims by drawing from a vast new quantity of facts, findings, admissions,

developments, and determinations reported contemporaneously in the news.  

Consider, for example, the fact that Appellees argue that Appellant did not

“plausibly” state a claim for conspiracy.  (49, 54).  Consider, too, the claim that Appellant

did not allege a criminal enterprise of a “continuing” nature.  (Brief, p. 43). Were Appellant

given leave to amend, he could have asked the Court to take judicial notice of many such

news articles, including the Reuters piece “‘Robo-signing’  foreclosures haven’t gone

away,” available at http://www.msnbc.msn.com/id/43801546/ns/business-real_estate/# .

As to Appellant’s truthful assertion that he was defaulted in the state-court action

after being improperly served, rejected out-of-hand by the district court, Appellees find

it “exceedingly difficult to understand what the fuss is about.”  (P. 34).  “The fuss” is

about the extent to which this factor, if accepted as true, supports denial of Appellees’

http://www.msnbc.msn.com/id/43801546/ns/business-real_estate/#
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motion to dismiss under Sykes v. Mel Harris & Associates, case no. 09-Civ-8486(DC)

(S.D.N.Y., December 29, 2010), as argued in Appellant’s Initial Brief.   “The fuss” is

also about whether Appellant had a “full and fair opportunity” to litigate his claims in

state court.  Appellant asserts that this factor is no longer part of the Rooker-Feldman

analysis after ExxonMobil,  (30), but this circuit does not appear to have addressed this

question.  However, considering the undisputed reality that ExxonMobil limits the

application of RF, it is contrary to common sense to conclude that the Supreme Court

decided to broaden the scope of the doctrine’s application by eliminating this prong of

the  inquiry.  Appellant did not have a full and fair opportunity to litigate his claims in

the  state court proceeding because the scope of the criminal conspiracy identified in

the Appellant’s pleadings, beginning with the original Complaint filed July 26, 2010,

was totally unknown to persons not involved in the conspiracy before that time. Up

until July 26, 2010, the Appellees and others involved had been successful in

concealing the purposes behind the 62 million, subprime, toxic mortgages containing

the “MERS as nominee” language, as well as the true purpose behind the creation of

MERS.  Previously unimaginable was the nationwide scope of the “robo-signer”

phenomenon, involving at least 20,000 “Burger King kids” being bestowed with

official-sounding corporate titles so as to be able to sign any and all documents

necessary, on behalf of MERS, to accomplish foreclosures without true standing.  The



33

mortgage assignments containing the phrase “BOGUS ASSIGNEE” in the place where

the name of the foreclosing entity would normally go had not yet been discovered in

the public records.  See  “‘Robo-signing’  foreclosures haven’t gone away,” available at

http://www.msnbc.msn.com/id/43801546/ns/business-real_estate/# .

Furthermore, as argued continuously by Appellant, at that time his claim was not

yet ripe, because the foreclosure judgment, foreclosure sale, and writ of possession had

not yet occurred.  Neither the district court nor the Appellees have successfully refuted

this argument.  

Swiatkowski v. Citibank

Continuing with their tactics of misdirection and mischaracterization, Appellees

make argument concerning Swiatkowski, 2010 WL 3951212 (E.D.N.Y. Oct. 7, 2010) on

pages 24 and 25 of their brief.  Appellees tender the following for consideration:

“Swiatkowski is fully consistent with the result the District Court reached — the court

there found the suit barred even though the relief sought damages rather than some sort

of restitution or formal unwinding of the foreclosure.”  (24).  The odd phraseology

notwithstanding, the clear intention of this passage is to give the reader the impression that

the Swiatkowski plaintiff, just like Figueroa in this case, sought no relief regarding the

foreclosure itself.   The text of the decision completely belies this insinuation.  According

to Judge Bianco, it was “abundantly clear that the whole purpose of this action is to stop

http://www.msnbc.msn.com/id/43801546/ns/business-real_estate/#
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and undo the foreclosure judgment. In fact, after filing this lawsuit, plaintiff immediately

made a motion to enjoin the foreclosure, thus proving the point that Rooker-Feldman

clearly applies.”  2

III. Collateral Estoppel and Res Judicata Are Waived

Appellees raised collateral estoppel and res judicata in their omnibus motion to

dismiss.  They did not, however, argue in their brief that such doctrines provide alternative

bases upon which to affirm the district court’s ruling. As such, this Court should find that

these arguments are waived.

IV. Appellant’s Allegations of Mail Fraud and RICO Causation are Entirely
Sufficient 

Apparently realizing that yet another argument they wish to make is unsupportable,

Appellees continue to imply that the Complaint is defective, this time on page 9 of their

brief, when they assert that under Figueroa’s theory:

virtually every step of the foreclosure process also constituted fraud, and any use
of the mails to transmit a document in a foreclosure proceeding involving a MERS
loan constituted mail fraud – a predicate RICO act.  TAC ¶46.

Again, a review of the applicable law reveals that Figueroa’s articulated basis for RICO

mail fraud is entirely proper under the law.  

Mail fraud occurs whenever a person,

‘having devised or intending to devise any scheme or artifice to defraud,’ uses the
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mail ‘for the purpose of executing such scheme or artifice or attempting so to do.’
§1341. The gravamen of the offense is the scheme to defraud, and any ‘mailing that
is incident to an essential part of the scheme satisfies the mailing element,’ Schmuck
v. United States, 489 U. S. 705, 712 (1989) (citation and internal quotation marks
omitted), even if the mailing itself ‘contain[s] no false information,’ id., at 715.

Bridge v. Phoenix Bond & Indemnity Co.,128 S. Ct. 2131 (2008)(emphasis added).

Appellees argue that Appellant did not “plausibly allege that any of the enumerated

criminal acts in the RICO statute proximately caused the Judgment.” (37).   The “RICO

violation” by which a plaintiff must be damaged in order to have standing is the scheme

itself, once it has been established that the scheme is of the type proscribed by RICO.  For

the scheme to qualify, the mails or wires must have been used in furtherance of its

objectives.  A plaintiff has standing so long as he was injured by a qualifying  scheme,

even if the use of the mails or wires was “incidental” and did not directly cause the

plaintiff’s injuries.  See Bridge v. Phoenix Bond & Indemnity Co.,128 S. Ct. 2131 (2008).

Appellees’ implication that a plaintiff can only have standing if he is injured by the

mailings or wire transmissions, and their express contention that Appellant has failed to

allege that he was injured by means of the “RICO violations” are simply incorrect. “If

petitioners’ proposed requirement of first-party reliance seems to come out of nowhere,

there is a reason: Nothing on the face of the relevant statutory provisions imposes such a

requirement.  Using the mail to execute or attempt to execute a scheme to defraud is

indictable as mail fraud, and hence a predicate act of racketeering, even if no one relied
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on any misrepresentation.”  Bridge,  supra.

Plaintiff alleges in the Complaint that:  

The Defendants, by working in concert through, and in reliance upon, the use of the
MERS artifice, succeeded in obtaining final judgments of foreclosure against the Class
Members and in favor of plaintiffs whose standing was nil, both substantively and
technically.  These final judgments led to foreclosure sales pursuant to which the Class
Members were dispossessed of their properties.  While each case proceeded along
different routes, depending on whether the  homeowners attempted to defend on their
own, hired counsel, or simply allowed default to be entered, the end result was the
same:  The Class Members were robbed of their properties.  The RICO enterprise
herein complained of was the proximate cause of these damages.  (¶42).

Each and every final judgment of foreclosure entered in favor of one of these
Stern/MERS strawmen plaintiffs was obtained illegally and was proximately caused
by overt acts in furtherance of the scheme, including RICO predicate acts as further
described below. (¶43).

Plaintiff was injured in that he lost his one-half interest in his property and home.  His
injuries were proximately caused by the fraudulent scheme and by the predicate acts
of mail fraud detailed hereinabove.  Had the Stern Defendants not utilized the mail as
alleged in the preceding paragraph, the foreclosure could not have ended in an adverse
final judgment.  Had Stern not created the fraudulent assignments there could have
been no foreclosure. (¶47).

As the result of the RICO enterprise of which these actions were part, the Class
Members have suffered damages, in that they have lost their homes.  (¶63).

(Emphases added).

Appellant stated a claim for violation of the RICO law in each of the three counts

 of his Complaint.

V. The Compulsory Counterclaim Rule Is Inapposite

The Appellant’s RICO claims, as set forth in his Complaint, were not “compulsory
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counterclaims” because they do not arise out of the same “transaction or occurrence” that

gave rise to the state court complaint for foreclosure. See Londono v. Turkey Creek, 609 So.

2d 14, 19 (Fla. 1992). The test for making this determination is whether the “same aggregate

of operative facts” serves as the basis for both claims. Id. at 20.  

The core facts of the plaintiff’s claim for foreclosure were that the defendant Timothy

Brown had executed a note and mortgage encumbering his property, that he had not made

payment on the note, and that the plaintiff, Indymac Bank,  therefore was entitled to foreclose

and take ownership of the property.  

By contrast, Appellant’s claim before the district court relied upon facts pertaining to

the use of a fraudulent assignment, and use of the mails, as part of a nationwide conspiracy

to defraud borrowers, investors, and others, and the damages he sustained as the result of this

conspiracy, including the loss of his home through the foreclosure, final judgment, etc.  As

stated throughout Appellant’s submissions, this claim was not ripe until he sustained

damages. 

In sum, it cannot be said that “the same aggregate of operative facts” is present in

Indymac’s state-court foreclosure complaint and Appellant’s federal Complaint at issue

presently.  For these reasons, the Appellant’s RICO claims were not required to be brought

in the state-court action.  

VI. Witness Immunity Does Not Apply
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Appellees’ argument regarding “witness immunity” fails to cite to any case holding that

a witness in a civil proceeding enjoys absolute immunity for his or her statements in such

proceeding.  Furthermore, Appellant does not seek to impose liability upon MERS, which is

the entity which purportedly executed the assignment used to deprive Appellant of his

property.  Common law witness immunity is irrelevant to this case.

VII. To the Extent Required to Withstand a Motion to Dismiss, Appellant
Properly Alleged Facts Supporting the Piercing of Any Necessary Corporate
Veil

Appellees allege, beginning on page 50 of their brief, that the Appellant has failed to

allege a basis for piercing two corporate veils.  The first corporate veil Appellees assert that

Appellant must pierce in order to impose liability on the shareholder Defendants (those

Defendants not subject to Counts 1 or II) is the corporate veil of Mortgage Electronic

Registration Systems, Inc., a/k/a “MERS.”  Because Appellant has not sued MERS, and

because MERS is alleged to be the RICO enterprise, Appellant is not required to pierce its

corporate veil. 

Defendants cite the case of Trevino v. MERSCORP, Inc., 583 F. Supp. 2d 521 (D. Del.

2008) (Brief, p. 53), in support of their argument that Appellant has failed to allege facts

sufficient to pierce the corporate veils.  A review of Trevino reveals that the plaintiffs in that

case proceeded under a veil-piercing theory  quite dissimilar to the veil-piercing theory set

forth in the Appellant’s Complaint herein.  The Trevino plaintiffs alleged an “alter ego”
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theory of liability, and asserted that the corporate veil should be pierced because “MERS was

under the complete domination and control of the [Shareholder] defendants” and that MERS

was undercapitalized.  These are not the allegations upon which Plaintiff relies in this case.

More importantly, in Trevino, “Plaintiffs conced[ed] that MERS was established for a

legitimate purpose . . . .”  (Emphasis in original).  This appears to have been an important

factor in the Trevino court’s decision rationale.  

By contrast, in the present case, it is abundantly clear from the Complaint that

Appellant contends that MERS and MERSCORP were created for illegitimate purposes.

Appellant contends that the corporate veil(s) are subject to piercing on this basis, and Florida

law supports that position.  As stated in the Complaint:

3. Defendant Merscorp, Inc., is a foreign corporation having its primary
place of business in Reston, Virginia.  It asserts that it is the sole shareholder
in an entity by the name of Mortgage Electronic Registration Systems, Inc.,
(“MERS”).  MERS is the RICO enterprise.  It was created for an illegal and
fraudulent purpose and it has been largely successful in performing as intended
by its creators.  Its raison d’etre is to enable the conspirators to illegally obtain
profits in a variety of ways as more fully explained in the sections of this
Complaint to follow. The conspirators behind the MERS enterprise and artifice
use MERS to disguise the true identities of lenders, loan originators, real parties
in interest and of those proceeding against the mortgagors as plaintiffs in
foreclosure actions which they have no legal right to bring.
 
 36. With the oversight of Defendant Merscorp and its principals, the MERS
artificeand enterprise evolved into an “ultra-fictitious” entity, which can also
be understood as a “meta-corporation.”  To perpetuate the scheme, MERS was
and is used in a way so that to the average consumer, or even legal professional,
can never determine who or what was or is ultimately receiving the benefits of
any mortgage payments.  The conspirators set about to confuse everyone as to
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who owned what.  They created a truly effective smokescreen which has left the
public and most of the judiciary operating “in the dark” through the present
time. 

66. Merscorp, Inc. was created in or about 1998, and its purpose, from the
outset, was to enact the fraudulent scheme/RICO enterprise herein complained
of.  It used to be MERS, but then a replica MERS was created and the prior
MERS (the second of three) was changed to Merscorp, Inc. The corporate
resolutions of MERS, which are actually generated by Merscorp, Inc. establish
that authorization of employees of foreclosure mills to sign sworn documents
about which the employees have no personal knowledge in order to facilitate
foreclosures is consistent with its corporate purpose.

67.      It is said that executioners always wear masks. In many instances in
which it appears that MERS has taken action, the true actor is Merscorp, Inc.
Whenever Merscorp, Inc. takes an action in furtherance of the scheme and fears
being held accountable, it acts through the one-size-fits-all “MERS” disguise.
It is in fact virtually impossible for MERS to take any action in its own right.
That is because MERS does not have any employees, has not had a single
employee in the last five years and, upon information and belief, has never had
a single employee.  In each and every instance in which MERS appears to act,
the entity taking action is one of the conspirators, most or all of whom are
MERS “Members”, wearing its MERS disguise.

68.       By creating MERS, the conspirators set into motion a plan designed to
defraud borrowers, the government, and investors.  This plan was designed to
and did make it impossible for a borrower, his or her attorneys, the courts, the
government or anyone else to identify the actual beneficial owner of any loan
or the property by which it was collateralized. Unlike any other time in the
history of real property ownership, once MERS was created and utilized in
some 62 million mortgages, the true “beneficiary” of the debt memorialized in
the promissory note and secured by the mortgage became private information
which was not even available to the borrower.  MERS was and is the linchpin
of a system of earning profits from the securitization of residential loans, and
was designed to be used as a sham beneficiary in the original mortgages, with
the unlawful intent of making it difficult or impossible for Plaintiff and other
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victims to identify and hold accountable the perpetrators and architects of the
industry-wide predatory practices and policies. 

69.     The MERS corporate resolution attached hereto as Exhibit K provides
that, inter alia, the following provision is consistent with its Certificate of
Incorporation and By-Laws:

[The attached list of persons employed by the Defendant Firm] are

authorized to:

[. . . ] Execute any and all documents necessary to foreclose upon the
property securing any mortgage loan registered on the MERS System that
is shown to be registered to the Member, including but not limited to (a)
substitution of Trustee on Deeds of Trust, (b)Trustee’s Deeds upon sale
on behalf of MERS, [c] Affidavits of Non-military Status, (d) Affidavits
of Judgment, (e) Affidavits of Debt, (f) quitclaim deeds, (g) Affidavits
regarding lost promissory notes, and (h) endorsements of promissory
notes to VA or HUD on behalf of MERS as a required part of the claims
process.
Thus, it is not only assignments which MERS (actually Merscorp, Inc.,)
hasauthorized the Defendant Firm and others to sign without any factual
or legal basis; Merscorp, Inc. has granted carte blanche to the Defendant
Firm and others to sign and file any and all sworn documents necessary
to facilitate illegal foreclosures.

  
71.Merscorp, Inc. asserts that MERS is its subsidiary and has claimed to

be the sole shareholder in MERS.  On its website, mersinc.org, Merscorp,
Inc. lists itself as the copyright holder of the site’s content.  On a page of
the site, found at http://www.mersinc.org/Foreclosures/index.aspx,
“MERS” is defined as “Mortgage Electronic Registration Systems, Inc.”
On another page of the site, Merscorp, Inc. lists the shareholders of
“MERS.”  (Exhibit M). These shareholders were the original conspirators
who designed and implemented the fraudulent scheme and RICO
enterprise (MERS) which ultimately caused the Plaintiff’s injuries and
those of the class members.  While the shareholders of a corporation,
including an affiliate, are generally shielded from liability, there is an

http://www.mersinc.org/Foreclosures/index.aspx,
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exception to this rule which is applicable in this case.  Where a corporate
entity is created for a fraudulent purpose, or to sabotage or undermine the
judicial process and/or the administration of justice, the corporate form
will be disregarded and the shareholders are subject to the imposition of
individual liability.  That is exactly the case here, and this reality is
evinced by the contradictions which plague each and every description
of MERS, its role, its creation, its owners, and the documents which are
created in reliance upon it.  Merscorp created MERS solely to facilitate
the commission of illegal acts, and has utilized it to commit those acts
and to enable other persons and entities who are participants in the
scheme to do so.  According to the testimony of one of the Merscorp
chief executives, MERS has no employees and has had none for, at a
minimum, the last five years.  Yet every business day within that time
period persons executed thousands of foreclosure facilitating documents
in the name of MERS while holding themselves out to be assistant
secretaries or vice presidents of MERS.  Because Merscorp, Inc. and/or
MERS specifically authorizes these robo-signers, including Cheryl
Samons, to conduct such activities, it is liable for damages caused by
their actions. Because MERS and/or Merscorp, Inc. communicate such
authorization over the wires via email, its activities affect interstate
commerce and constitute a pattern of racketeering activity in the form of
wire fraud for which Merscorp, Inc. may be held liable.  

These allegations are sufficient to withstand a motion to dismiss on the subject

of veil piercing.

VIII. Appellant Properly Alleged a Plausible Claim for RICO Conspiracy
in Count III

The standards for pleading a RICO conspiracy claim are relatively lenient.   An

agreement  to participate in a RICO conspiracy may be shown either by proving ‘an

agreement on the overall objective of the conspiracy’ or by showing that the defendant

agreed to commit two predicate acts. [ . . . ] The existence of an agreement, as well as
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its objective, may be inferred from circumstantial evidence . . . .  “Indeed, participation

in a conspiracy may be inferred merely from acts which furthered its object.” [ . . . ]

Liquidation Comm’n of Banco Intercont. v. Renta, 530 F.3d 1339, 1353 (11  Cir. 2008)th

(citations omitted).  “Here, there is no need to infer the existence of an agreement.”

Id. (emphasis added).  

Just as in Liquidation, in this case there can be no question but that the

conspirator-Appellees were in business together and had numerous agreements by,

concerning, and amongst themselves, both written and verbal,  which were maintained

in place and evolved to various degrees as the criminal enterprise made money.  While

the Appellees characterize themselves as competitors, it may reasonably be concluded

based upon Appellant’s pleading that the Appellees have agreed by and amongst

themselves to operate, not as competitors, but as allies.   Because Plaintiff’s pleading

contains facts which, when viewed in context with one another, can be seen as evidence

of a conspiracy to accomplish, among other objectives, illegal foreclosures, at this stage

the Court must accept Plaintiff’s theory over Defendant’s characterizations.  This

theory is, at a minimum, “plausible” given the standards governing motions to dismiss

and the rule that agreements, where not apparent on the surface, may be inferred.  It

bears repeating that not only the agreement may be inferred;  so may be the objective

of the conspiracy.  
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Appellees cite Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252 (11  Cir. 2009)th

(brief, p. 54) in an effort to establish that the Appellant’s allegations of conspiracy are

insufficient and unacceptably vague or conclusory.   Appellees  assert that the

Appellant failed to properly allege “when or with whom the Defendants entered into

a conspiracy” and that in this case Appellant has not properly defined the scope of the

conspiracy. 

Appellant’s allegations in the Complaint are  more complete than were those  set

forth in the plaintiff’s complaint in Sinaltrainal. According to this circuit’s opinion, the

plaintiffs in Sinaltrainal alleged that,  “based upon information and belief,” there had

been a conspiracy between a local government official in Panama and certain local

militia members/police officers who had unlawfully arrested and detained the Plaintiffs.

578 F.3d at 1268. Secondly, in Sinaltrainal the plaintiffs’ allegations of conspiracy

were deemed insufficient because they were pled on an either/or basis. Id. Third, the

appellate court found the allegations of the plaintiffs’ complaint deficient because

noticeably absent was an allegation of “with whom [the mayor] entered into the

conspiracy” to harm the plaintiffs. There were no allegations that certain actions which

had caused harm to the plaintiffs were even within the scope of the conspiracy. This

lack of an allegation of a causal link rendered the complaint insufficient.  These factors,

which were cited as material factors in the decision, are not present in this case.
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In the Complaint, the Appellant’s conspiracy allegations are not “merely

conclusory,” but instead consist of specific accusations based upon articulated facts.

For one, in the Complaint , paragraph 71, Appellant cites to the “Agreements for

Signing Authority,” which purport to give robo-signers at the Stern Firm the right to

sign documents while having no knowledge of the veracity of their contents.  It is

reasonable to infer that this grant of carte blanche to sign any and all documents

necessary to rush  foreclosures through to final judgment was at the behest of the

banks, see, e.g., testimony of Kelly Scott, (DE 172, Exhibit 4) and was part of a larger-

scale agreement in which the participants worked in unison to fraudulently obtain the

largest amount of profits in the shortest possible time.   

Appellees argue that Appellant has not explained each Appellee’s role in the

conspiracy as required by  Ambrosia Coal & Constr. Co. v. Pages Morales, 482 F.3d

1309 (11  Cir. 2007).  (Brief, p. 55).  In Ambrosia Coal, the plaintiff brought suit underth

RICO and, in addition, brought other state and federal claims, all of which were based

upon its allegation that it was fraudulently induced into a settlement agreement. The

district court dismissed the plaintiff’s complaint on various grounds, including a failure

by the plaintiff to plead its RICO claims with adequate specificity. This circuit

affirmed the dismissal on that basis. The court’s holding, contained in the decision

dated April 2, 2007, predated the case of Bridge v. Phoenix Bond & Indemnity Co.
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(U.S. 2008), which held to the contrary on certain aspects of the pleading requirements

necessary to state a RICO claim. In Ambrosia, the court held that the plaintiff failed to

satisfy the rule 9(b) specificity requirements in alleging the required RICO elements,

which the Ambrosia court described as: “(1) the precise statements, documents, or

misrepresentations made; (2) the time and place of and person responsible for the

statements; (3) the content and manner in which the statements misled the plaintiffs;

and (4) what the defendants gained by the alleged fraud.” In stating these elements, the

Ambrosia court relied upon Brooks v. Blue Cross & Blue Shield of Florida, Inc., 116

F.3d 1364, 1380-81 (11  Cir. 1997).th

The more recent decisions eviscerate the Ambrosia holding. As stated above, the

Ambrosia court cited “the content and manner in which the statements misled the

plaintiffs” as one of the necessary elements. Based upon the Bridge case, supra, “this

reliance element is not required to state a claim under RICO.” As the Supreme Court

made clear, “if petitioner’s proposed requirement of first party reliance seems to come

out of nowhere, there is a reason; nothing on the face of the relevant statutory

provisions imposes such a requirement.  Using the mail to execute or attempt to execute

a scheme to defraud is indictable as mail fraud, and hence a predicate act of

racketeering, even if no one relied on any misrepresentation.” Thus, the statement of

the required elements of a RICO claim contained in Ambrosia and in Brooks, the case
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upon which Ambrosia relies, is no longer good law. In Ambrosia, the court also held

that the plaintiff had not differentiated between the actions of the various defendants

in the fraud of which it complained. As stated in footnote 12:

for example in Count XXV Ambrosia inaccurately states that Defendant Pages
and Isla Verde Beach Hotel & Casino, S.E. defrauded Ambrosia as described in
paragraphs 24-31 and 31-41, when in fact these paragraphs only discuss Strollo
and Malizia’s actions. Count XXV does not discuss the nature of each
defendant’s participation in the scheme, nor does Count XXV discuss each
alleged statement, document, or misrepresentation made with the proper level of
precision. Furthermore, Count XXV generally states that Ambrosia relied upon
each of the material misrepresentations without specifying the content or manner
in which the statements misled Ambrosia. Count XXVI mirrors Count XXV and
the 9(b) issues equally apply to Count XXVI.

Unlike the Ambrosia plaintiff, Appellant has pled the actions of each defendant

with the requisite specificity. The fact that a number of the Defendants all contributed

to the fraud in the same way; that is, by being shareholders and contributing money to

the setup of MERS, should not be misconstrued as a failure by the Appellant to

differentiate between the actions of the various Defendants in contributing to and

causing the fraud in which he complains.

IX. JP Morgan Chase & Co. Should Remain a Defendant

JP Morgan Chase & Co. would have this Court dismiss the claim against it in

Count 3 based upon a “Declaration,” which within its  own text refers to itself

erroneously as an “affidavit,” and which is signed by a person whose capacity is

dubious at best based upon material submitted to the district court by the Appellant.
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(See DE 176, Exhibit 6.)  The statement contained within the “Declaration,” to the

effect that JP Morgan Chase & Co. is not the successor to Washington Mutual, is at

best hearsay.  There is abundant information in the public realm which indicates to the

contrary.  Information contained on websites, including Wikipedia, indicate that JP

Morgan Chase purchased all of the assets of Washington Mutual from the Office of

Thrift Supervision.  If, as it appears, JP Morgan Chase is the successor in interest to

WaMu with regard to owning shares of MERS, then it is properly included as a

Defendant in Count 3.  Alternatively, it is a member of the conspiracy although not an

original shareholder of MERS; as described in the Report (DE 176, Exhibit 2), JP

Morgan Chase is one of the leading national perpetrators of the use of robo-signers and

the filing of false and perjured assignments, affidavits and the like in order to

fraudulently obtain final judgments of foreclosure.  Any dismissal on the basis of this

robo-signed “Declaration” should be without prejudice.

X. Other Matters

Appellee SunTrust relies upon the Noerr-Pennington doctrine as a basis for

dismissal.  (58-59). This doctrine was addressed in Appellant’s Initial Brief, and

requires no further discussion.  

Similarly, the “litigation privilege” was addressed in Appellant’s Initial Brief, and

requires no further discussion.
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CONCLUSION

This Court’s words in the recent case of Brown v. RJ Reynolds Tobacco Co., 611

F.3d 1424 (11  Cir. 2010) bear repeating:th

In Exxon Mobil the court could scarcely have been clearer in stating that the
Rooker-Feldman doctrine is ‘confined to cases of the kind from which the
doctrine acquired its name: cases brought by state-court losers complaining of
injuries caused by state-court judgments rendered before the district court
proceedings commenced and inviting district court review and rejection of those
judgments.’ We will not ignore the Supreme Court’s instruction and apply the
doctrine to a case like this one where the federal plaintiff is not the ‘state-court
loser’ and is not seeking ‘review and rejection’ of a state court judgment.  

611 F.3d at 1331 (emphases added).  

Because Appellant does not invite review and rejection of the state court

judgment, and because he is not complaining of injuries caused by the state court

judgment, this Court should REVERSE the district court’s order dismissing Appellant’s

Complaint. 

Respectfully submitted this 25th day of July, 2011.

KENNETH ERIC TRENT, P.A.
831 East Oakland Park Blvd.
Fort Lauderdale, FL 33334
(954)567-5877; (954)567-5872 [fax]
Trentlawoffice@yahoo.com

By: /s Kenneth Eric Trent
Fla. Bar No. 693601
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