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SUPERIOR COURT OF CALIFORl'\L.\ 

COU ITYOFSAJ\iACLAR.A 

11 ANGIE ROSE. et al., 

l2 Plaintiffs, 

Case t\o. l- l !-CV-210877 

l3 

14 

15 

vs. 

ORDER RE: DEMURRER TO FrRST 
AMEN-OED CO.MPLADJT 

16 BA'l\'K OF AMERICA, N.A., ct al., 

17 Defendants. 
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The demurrer to first amended complaint by defendant Bank of America, N.A. came on 

for hearing before the Honorable Peter H. Kirwan on May 29, 2012, at 9:00 a.m. in Department 

8. The matter having been submitted, the court orders as follows: 

Defendant Bank of Amc1ica, N.A.'s request for judicial notice in support of demurrer to 

first amended complaint is Gl\AJ\JTED. but only insofar as the court takes judicial notice of the 

existence of the documents, not necessarily the truth of matters asserted therein. (See Evid. 

Code, §452, subd. (h); Ei·ans v. California Trailer Court. Inc. (1994) 28 Cal.App.4th 540, 549; 

Unr11h-Ha.t1on ,._ Regems nf Unfrersity of California (2008) 162 Cal. App. 4th 343. 364.) 
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Defendant Bank of America, N.A. 's demurrer to plaintiffs Angie Rose and Jim Borelli's 

2 first amended complaint on the ground that the court has no j urisdiction of the subject of the 

3 cause of action alleged in the pleading [Code Civ. Proc., §430.10, subd. (a)), i.e., that the claims 

4 asserted in the first amended complaint are moot, is OVERRllLED. 

5 Defendant Bank of America, N.A.'s demurrer to the fuse cause of action in plaintiffs 

6 Angie Rose and Jim Borclli 's first amended complaint on the ground that the pleading does not 

7 state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, sllbd. (c)) for 

8 promissory estoppel and on the ground that the pleading is uncertain [Code Civ. Proc., §430.10. 

9 subd. (t)] is SUSTAINED with 10 days' leave to amend. 

10 "'The doctrine of promissory estoppel is set fotih in section 90 of the Restatement of 

11 Contracts. It provides: ' A promise which the promisor should reasonably expect to induce actio 

12 or forbearance of a definite and substantial character on the part of the promise and which docs 

13 induce such action or forbearance is binding if injustice can be avoided only by enforcement of 

14 the promise.··· (Signal Hill Aviation Co. v. Strop?f: ( 1979) 96 Cal.App.3d 627, 637 (Signal 

15 Hill).) "California recogni7.cs the doctrine. 'Under this doctrine a promisor is bound when he 

16 should reasonably expect a substantial change of p<>sition. either by act or forbearance, in 

17 reliance on his promise. if injustice can be avoided only by its enforcement:· (Signal Hill, supra, 

18 96 Cal.App.3d at p. 63 7 .) "The required elements (hr promissory estoppcl in California arc ... 

19 (I) a promise clear and unambiguous in its tcnns; (2) reliance by the party to whom the promise 

20 is made: (3) his reliance must be both reasonable and foreseeable; and (4) the party asserting the 

21 e:;coppcl must be injured by his reliance." (Laks v. Cease Fed. Sav. & loan Assn. (1976) 60 

22 Cal.App.3d 885, 890; see also US Ecology, Inc. v. State ofCalifomia (2005) 129 Cal.App.4th 

23 887, 901 (US t:cofogy).) 

24 Defendant contends plaintiffs have not stated a clear and unambiguous promise of a loan 

25 modification. In opposition. plaintiffs contend the promise is two-fold: a promise that missed 

26 payments would not 'impact their am:ars or damage their credit" and a promise by defendMt not 

27 to foreclose while plaintiffs await.:d loan modification. The first promise is found at paragraph 

28 31. Howc,er. the second promise is not alleged in the first amended complaint. More 

2 

Ca.<e No. 1- 1 l·CV-210877 
Order Re: O\:nn.uTcr to Fin;.t Azn<:ndcd Con1pJ3int 



2 

3 

4 

5 

6 

7 

8 

9 

lO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

27 

28 

fundame11tally, plaintiffs· claim for promissory estoppcl is not the proper theory ofrccovery 

here. "Cases have characterized promissory estoppcl claims as being basically the same as 

coniracl actions. but only missing the consideration clement." (US Ecology. supra, 129 

Cal.App.4th at p. 903.) "[P]romissory estoppel claims are aimed solely at allowing recovery in 

equity where a contractual claim fails for a lack of consideration, and in all other r~pects the 

claim is akin to one for breach of contract." (Id. at p. 904.) Promissory estoppel is used to 

enforce a deficient contract. What plaintiff.~ seek here is to re.cover damages r~sulting from 

fraudulent promises. not to enforce a contract. Tlie doctrine of promissory estoppel docs not 

apply here. 

Defendant further contends plaintiffs have not alleged any resulting injury. Plaintiffs 

have alleged resulting injury at paragraph 33 of the first amended complaint. According to 

defendant, their rescission of the notice of default has reversed any alleged damage. This is an 

assertion of an ex1rinsic fact which the court cannot consider on demurrer. 

Defendant Bank of America, N.A. 's demurrer to the second cause of action in plainti ffs 

Angie Rose and Jim Borelli's firs1 amendtXJ complaint on the ground that the pleading does not 

state fact:> sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)} for 

breach of the covennnt of good faith and fair dealing and on the ground that the pleading is 

uncertain [Code Civ. Proc., §430. l 0, subd. (t)] is OVERRULED. 

.;Every contract imposes upon each party the duty of good faith and fair dealing in its 

performance and its cnforcemem." (Foley v. fmeracrive Data Corp. (l 988), 47 Cul.3d 654, 683.) 

"TI1e covenant of good faith and fair dealing is implied in law to assure that a contracting party 

'rcfrain[s] from doing anything 10 injure the right of the other to receive the benefits of the 

agreement.' In essence, the covenant is implied as a supplement to the express contracrual 

covenants, to prevent n contracting party from engaging in conduct which (while not technically 

transgressing the express covenants) frustrates the other party's rights to the benefits of the 

contract." (LoYe v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136. 1153 [internal citations 

omitted].) "We are aware of no reported case in which a court has held the covenant of &ood 

faith may be read to prohibil a party from doing that which is expressly permitt<.-d by an 
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l agreement. On the contrary, ns a general matter, implied terms should never be read to vary 

2 express term~." (Carma Developers (Cal.), Inc. v. Marathon Development California. Inc. 

3 (1992) 2 Cal.4th 342, 374.) 

4 Defendant c,"Ontends ii cannot be liable for breach of the covenant of good faith and fair 

5 dealing for taking action (foreclosure) which was expressly permitted by the subject agreements. 

6 However, plainti ffs are not alleging merely that defendant commenced foreclosure; plaintiffs are 

7 alleging that defendant promised plaintiffs thai missing a payment would not impact their arrears 

8 or damage their credit, but that defendant's promise turned out false thereby depriving plaintiffs 

9 of the benefit of the loan agreement/ deed of trust. 

I 0 Do.;fondant Bank of America, N.A.'s demurrer to the third cause of action in plaintiffs 

11 Angie Rose and Jim Borel.Ii 's first amended complaint on the ground that the pleading docs not 

12 state fac,'tS sufficient to constitute a cause of action [Code Civ. Proc., §430.10. subd. (e)) for frau 

13 and on the t,'found that the pleading is uncertain [Code Civ. Proc., §430.10, subd. (t)] is 

14 OVERRULED. 

15 "The requirement of spcci ficity in a fraud action against a corporation requires the 

16 plaintiff to allege the names of the persons who made the allegedly fraudulent representations, 

17 their authority to speak. to whom they spoke, what they said or wTotc, and when it was said or 

18 wtitten." (Tarmann v. State Farm Mut. Auto. Ins. Co. ( 199 l) 2 Cal.App.4th 153, 157 .) 

19 Defendant contends plaintiff has not alleged fraud with the requisite specificity. 

20 However. the relevant alkgations can be found al paragraphs 56 and 57 of the first amended 

21 complaint. 

22 Defendant forthe.r contends that plaintiffs hnvc not alleged any resulting injury. Plaintiffs 

23 have alleged re.~ulling injury at paragraphs 59 through 61 of the first amended complaint. 

24 Defendant Bank of America. l\.A. 's demurrer to the fourth cause of action in plaintiffs 

25 Angie Rose and Jim Bord Ii 's first amended complaint on the ground that the pleading does not 

26 state facts sufficient to constitute a cause of action (Code Civ. Proc., §430.10. subd. (c)] for 

27 wrongful foreclosure and on the ground that the pleading is uncertain [Code Civ. Proc., §430. l 0, 

28 subd. (£)]is SUSTAINED with 10 days' leave to runcnd. 
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''A trustee or mortgagee may be liable to the trustor or morcgagor for damage:; sustained 

where there has been an illegal, fraudulent or wilfully oppressive sale of property under a power 

of sale contained in a mortgage or deed of trust." (Munger v. lvloore (1970) 11 Cal.App.3d I, 8.) 

Defendant contends the fourth cai1se of action for wrongful foreclosure is rendered moot 

by virtue of the "Notice of Rescission of Declaration of Default and Demand for Sale and of 

'otice of Default and Election to Sell" that 1t caused to be recorded on or aboul December I. 

2011. Plaintiff contends it bas suffered damages beyond the initiation of fort!Closure it:;elf. The 

court finds defendant's argument to be persuasivt:. AILhough plaintiff contend~ it suffered 

damages beyond the initiation of foreclosure, those damages are the result ofthc allegedly false 

prombc made by defendant, nor as a result of a foreclosure sale. 

Defendant Bank of America. ~.A. 's demurrer to the fifth cause of action in plaintiffs 

Angie Rose and Jim Borclli's first amended complaint on the ground that the pleading does not 

state facts sufficient to constitute a cause of :iction [Code Civ. Proc., §430. l 0. sub<l. (e)) for 

violation of Business and Professions Code section L 7200 et seq. and on the ground that the 

pleading is uncertain [Code Civ. Proc., §430.10, subd. (f)] is OVERRULED. 

.. UCL can only be brought by 'a person who has suffered injury in fact and has lost 

money or property as a result of the unfair competition.'" (In re Tobacco fl Cases (2009) 46 

Cal.4th 298, 325 citing BU!;. & Prof. Code, § 1720-1.) Defendant first contends that plaintiffs 

have not alleged any loss of property or money. Plaintiffs have alleged resulting injury at 

paragraphs 59 through 6 1 of the first amended complaint, incorporate<l imo the fifth cause of 

action by paragraph 79. 

Defendan1 next contends the fifih cause of action fails because plaintiffs have not alleged 

the violation of any underlying laws. "Business and Professions Code section 17200 et seq. 

prohibits unfair competition, including unlawful, unfair, and fraudulent bu.~iness acts. The UCL 

covers a wide range of conduct. It embraces anything that can properly be called a business 

practice and that at the same time is forbidden by law." (Korea Supply Co. v. Lockheed Martin 

Corp. (2003) 29 Cal.4th 1134, 1143 (Korea).) "By proSL'ribing unlawful business pr.icticcs.1hc 

UCL borrows ,-iolarions of other laws and ucats rllem as independ<..-ntl} actionable. lo addition. 
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practices may be deemed unfair or deceptive even if not proscribed by some other law. Thus, 

2 there are three varieties of unfair competition: practices which are unlawful, or unfair, or 

3 fraudu lent." (Blakemore"· Superior Court (2005) 129 Cal.App.4th 36, 48.) Plaintiffs have 

4 adequately alk~<..-d unfair competition of the fraudulent ,-ariety. 

5 Defendant Bank of America, N.A.'s demurrer to the sixth cause of action in plaintiffs 

6 Angie Rose and Jim Borelli's first amended complaint on the ground that the pleading does not 

7 state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)) for 

8 violation of the California Rosenthal fair Debi Collections Practices Act ("Rosenthal Aet") and 

9 on the ground Lhat the pleading is uncertain [Cude Civ. Proc., §430.10, subd. (f)] is 

10 SUSTAINED wiLh 10 days' leave to amend. 

11 Defendant first contends the Rosenthal Act does not apply to foreclosure,. The case law 

12 appears to be unsettled on this issue. Irrespective. the fust amended complaint alleges conduct 

13 preceding the initiation of foreclosure. 

14 Defendant further contends tlte sixth cause of action fails becuu$c plaintiffs do not allege 

15 defendant was attempting to collect a debt. his not clear which specific statutory violation is 

16 being assc:ncd, but plaintiffs allege that "it is unlawful to make false, d1Xcptive, or mi:;lcading 

17 representations in an effort ro collect a debt." Plaintiffs allege that .. Defendant BA. \/K OF 

l 8 AlvlERICA knowingly made false a.nd misleading statements to Plaintiffs in an attempt to collect 

19 a debt." 1 lowever, this allegation conflicts with plaintiffs' earlier allegations thac plaintiff.~ 

20 themselves affirmati,·el) sought loan modification. Thus, the alleged representations W(.TC made 

21 in response to plaintiffs· request for loan modification. not in an effort to collc.:ct a debt. In order 

22 to assen a claim for violation or the Rosenthal Act, plaintiffs musL reconcile these conflicting 

23 allegations. 

24 
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Defendant next contends plaintim have not adequately alleged that defendant is a "debt 

2 collector'' as that term is defined by the Ro~tmtbal Act Tue coun finds merit to this argument as 

3 well. (See 7akar v. Cf!L /\llortg. Pass-Through Trust 2006 (S.D. Cal. 2011) 201 l U.S. Dist. 

4 LEXIS 118763, • 12.) 
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Dated: € ) :z "\ \ ) '2-

C3se No. J-l l-CV-210877 
Order Re: P,,murr,·r rn Fir<r Amended Complamr 

Hon. Peter ti. Kirwan 
J udgc of the Superior Court 
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