
IN THE COURT OF COMMON PLEAS 
CUYAHOGA COUNTY, OHIO 

US BANK, NATIONAL ASSOCIATION.) 
AS TRUSTEE ) 

) 
) 
) 

Plainlirr, ) 
) 
) 

v. ) 
) 

JAMES W. RENFRO, el aI. , ) 
) 

Defendants. ) 

CASE NO. CV- IO-71 6322 

JUDGE NANCY MARGARET 
RUSSO 

MOTION OF OHIO ATTORNEY GENERAL RICHARD CORDRA Y FOR LEAVE TO 
FILE A BRIEF AS AMICUS CURIAE 

Ohio Attorney General Richard Cordray. by and through his counsel, respectfully moves 

this Court for leave to file the attached brief as amicus c/traie on the issue identified by this 

Court in its October 25, 2010 Order "to provide the Court with -proof of integrity of all 

documents submitted at a PT [pretrial) set for 11 /8/ 10 at I pm." 

On October 6, 2010, Ohio Anorney General Richard Cordray sued GMAC Mortgage 

LLC (<lGMAC") and others in the Lucas County Court of Common Pleas, Case No. 

CI020 I 006984 for filing fa lse affidavits signed by Jeffrey Stephan in hundreds of foreclosure 

cases throughout Ohio. The Attorney General is also currently litigating three lawsuits against 

mortgage servicers in Ohio state courts: State of Ohio, ex reI. Richard Cordray v. Carringtoll 

Mortgage Services, LLC, Franklin County Court of Common Pleas 09CVH7-11433, American 

Home Mortgage Servicing. inc. v. Stafe of Ohio. Franklin County Court of Common Pleas 



09CVH 11-16491, and State oj Ohio. ex reI. Richard Cordray l'. 801'clays Capital Real Estate, 

Inc., Montgomery County Court of Common Pleas 09-10136. 

The Attorney General acts as Ohio's chief law officer. R.C. 109.02. Ohio is currently 

experiencing an unprecedented number of foreclosures. and the legal and policy responses to this 

crisis arc a matter of major public importance. This Court's decision on the false affidavits 

signed by Jeffrey Stephan and filed by GMAC as a scrv icer in this case may impact how other 

Ohio courts reaCI to false affidavits and other actions of servicers . 

For the foregoing reasons, the Anomey General respectfully requests that th is Court 

GRANT this Motion and accept the attached amicus curiae brief instanter. 

Respectfully submitted 

RICHARD CORDRAY 
Ohio Attorney General 

.f fMt". n, C &. 6 (. rY '{r,...: (0 " 1 t ~ t) 
Susan A. Choe (00670 2) 
Jeffrey R. Loeser (0082144) 
Assistant Attorneys General 
Consumer Protection Section 
30 East Broad Street, 14th Floor 
Columbus, OH 443215 
614.466. J305 [Telephone] 
6 14.728.9470 [Facsimile] 
Susan.Choe@ohioattomeygeneral.gov 
Jeffrey. Loese r@ohioaltomeygeneral .gov 

Git'tk L. ~~ fJ (. (If(U~ i0007/3 t) 
Douglas . Rogers (000 125) 
Special Counsel to the Attorney General of Ohio 
30 Ea" Broad Slreet, 14th Floor 
Columbus, Ohio 432 15 
614.466.1305 
614.466.8898 (fax) 
Douglas.Rogers@ohioattorneygeneral.gov 
Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certi fy that a true and accurate copy of the foregoing Motion. was served on 

counsel for Plaintiff and Defendants at the addresses set forth below by regular United Slales 

f~ 
mail, postage prepaid, this 21 day of October. 20 10 : 

Matthew P. Curry 
Manley Deas Kochalsi LLC 
P.O. Box 165028 
Columbus. Ohio 4323 16-5028 
email mpc@mdk-lI c.com 
Counsel for Pla inti ff 

Haro ld L. Williams 
Legal Aid Society of Cleveland 
1223 W. 6" Street 
Cleveland. Ohio 44113 
Email: HL WILLlA!i!l lasclev.org 
Counsel for James Renfro 

f rankl in Credit Management Corporation 
101 Hudson Street, 25thFIoor 
Jersey City. N.J. 07302 

Unknown Spouse (if any) of James W. Renfro 
2515 Klusner Avenue 
Panma. Ohio 44\34 

1LM<.. A (6... ~ --; 11 ;(~ (000 1t;2.) 
Susa~hoe(006703 
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IN THE COURT OF COMMON PLEAS 
CUYAHOGA CO UNTY, OHIO 

US BANK, NATIONAL ASSOCIATION.) 
AS TRUSTEE ) 

) 
) 
) 

Plaintiff, ) 
) 
) 

~ ) 
) 

JAMES W. RENFRO, et aI., ) 
) 

Defendants. ) 

CASE NO. CV-10-716322 

JUDGE NANCY MARGARET 
RUSSO 

AMICUS BRIEF OF 
OHIO ATTORNEY GENERAL 
RICHARD CORORA Y 

In response 10 Plaintiffs Motion to Vacate Order of Sale in this case, the Court den ied 

the Motion and ordered Plaintiff " to provide the Court with proof of integrity of all documents 

submitted al a PT [pretrial] set for 11 /8110 at 1 pm." The Attorney General welcomes the 

Court's request for Plaintiff to provide proof of the integrity of the documents it has submitted. 

The Anorney General provides this amicus to provide evidence that the August 4, 2010 Motion 

for Summary Judgment and the June 4, 2010 affidavit of Jeffrey Stephan submitted by GMAC as 

part of the August 4, 2010 MOl ion fo r Summary Judgment were frauds on the Court and 

therefore did not have integrity. 

Indeed. even the Motion to Vacate filed by counsel for US Bank on October 21 is not 

forthright (Exhibit F). First, as is evident [ann the Certificate of Service, Plaintiffs counsel did 

not even serve counsel for James Renfro, the main defendant in the case. Second the Motion 

stales on behalf of GMAC, the servicer in the case: 

It has come to GMACM's attention that verificat ion irregularities may have 
occurred in connection with the execution of certain affidavits used in the 
judicial forec losure process. GMACM requests that the order of sale be 



withdrawn until GMACM can confirm the accuracy of the affidavit 
supporting he judgment in this matter, and, if necessary execute a new, 
properly verified affidavit for Plaintifrs submission to the Court. 

In fact, GMAC knows that the only affidavit in this case was signed by Jeffrey Stephan, who has 

admil1ed in two depositions in other foreclosure cases in other states that he signed thousands of 

affidavits a month without personal knowledge of the "facts" or knowledge of the accuracy of 

the statements in the affidavi ts. To address this Court with candor, counsel for Plaintirf should 

have addressed in some way the reason for the Motion to Vacate· the known fac ts about Jeffrey 

Stephan's signing of affidavits and the fact that Jeffrey Stephan made fa lse statements to courts 

under oath in hundreds of cases. 

A. The Two Depositions of Jeffrn Stephan in Other Foreclosure Cases Are Evidence 
That J effrev Stephan Lied in Signing Arfidavits 

The affiant in this case, Jeffrey Stephan, has testified in at least two other fo reclosure 

cases that he did not have personal knowledge of what he swore to in the thousands of affidavits 

he signed and did not know the accuracy of the " facts" he swore to in those affidavits. This Brief 

anaches as Exhibits A and B, respectively, copies of the December 10, 2009 deposition of 

Jeffrey Stephan in a Florida fo reclosure case and the June 7, 20 I 0 deposition of Jeffrey Stephan 

in a Maine foreclosure case. 

Jeffrey Stephan ("Stephan") did not have personal knowledge of the "facts" alleged in his 

affidavit, nor did he have knowledge of the business records of US Bank, National Association, 

as Trustee (the Plaintiff), contrary to his sworn affidavit that it was "on the basis of personal 

knowledge obtained from the business records of Plaintiff." In fact, there is no indication on any 

pleading the Attorney General has located in Ihis case identi fying for what trust US Bank is 

allegedly acting as trustee. 
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Florida Maine 
Decem ber 10, 2009 J une 7, 2010 

Q: SO these documents wou ldn ' t be Q: When you receive a summary 
actuall y executed on your own personal judgment affidavit to sign, do you read 
knowledge? every paragraph of it? 
A: Right. (p. 10, Is . 13-15) A: No. (p. 61, Is. 24-25 & p. 62, Is. 1-3 ) 

Q: And how do they [his team at Q: Do you have any knowledge about 
GMAC] veri fy that in format ion is how GMAC ensures the accuracy of the 
accurate? data entered into the system? 
A: They do not go into the system and A: No, l do not. (p. 30, Is. 10-13) 
verify the information as accurate. (p. 12, 
Is. 21-24) 

Q: Is the notary present with you ... ? Q: SO you do not appear before the 
A: No, they are not physicall y presen!.. .. notary; is that co rrect? 
(p. 13, ls . 10-16) A: No, I do not. (p. 56, Is. 16-18) 

. 

Q: But is it fai r to say thai you don't Q: SO other than the due date and the 
ascertain whether the member is the current balances due, is it co rrect that you do not 
pro missory note-ho lder when you assign know whether any other part of the 
the lien? affidavit that you sign is true? ... 
A: That would be correct. (p. 31, Is. 12- A: That is correct. (p. 67, Is. 21 -24 & p. 
15) 68, I. 3) 

Q: Do you normally review notes to Q: When you sign a summary judgment 
make sure that they are a true copy of the affidavit, do you inspect any exh ibits 
lost note? ... attached to it? 
A: No, I do not. It is not my position. (p. A: No. (p . 54, Is. 22-25) 
36, 15. 17-19) 

Q: Is it your understanding that the 
process that you follow in s igning 
sum mary judgment affidavits is in 
accordance with the policies and 
procedures required of you by GMAC 
Mortgage? 
A: Yes. 
Q: Does GMAC do any quality 
assurance training fo r your department? 
A: Presentl y, no. (0. 64, Is. 8- 17) 
Fise rv system 
Q. Do you have any responsibilities for 
making enlries in the Fiserv system? 
A. Other than usual notes , no ..... 
Q. What is your usual business prac tice and 
routine wi th respect to making usual notes 

3 



in the Fiserv system? 
A. If a customer were to call in, I would 
make a note in our computer system. 
A. Do customers call you in your capacity 
as team lead fro the document execution 
team? 
A. No, they do not. 
Q. SO ifthal's the only ki nd of notes that 
you wou ld make in the system, is it fa ir to 
say that you don 't make notes in the 
system? 
A. That wou ld be correct. 
(pp. 26-28 of Maine deposition, Exhib it B) 
Q. I think you said that the cash department 
receives payments - customer payments; is 
that correct? 
A. That is correct. 
Q. SO you don't have firsthand knowledge 
about how it operates; is that correct? 
A. That is correct. 
Q. Do you have any knowledge about how 
the data relating to those payments are 
entered into the system? 
A. J do not have that knowledge. 
Q. Do you have any knowledge about how 
GMAC ensures the accuracy of the data 
entered imo the system. 
A. No I do not. 
Q. Do you have nay knowledge as to what 
measures GMAC takes to preserve the 
integrity and security of the system? 
A. No, I do not. 
(P. 29-30 of Maine deposition, Exhibit B) 

B. GMAC Has Been Sanctioned Twice for Filing False Affidavits 

The initial discovery of the problems with GMAC's foreclosure affidavits began, at the 

latest, in 2006. In May 2006, the Circuit Court in Duvall County, Florida sanctioned a plaintiff 

in a Florida foreclosure proceeding for filing a false affidavit, and ordered its servicer, GMAC, to 

provide written confirmation that "affidavi ts filed in future foreclosure actions in Florida 

accurately memorialize the actions and conduct of the affiants." (Exhibif C) 
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Despite having been sanctioned by the Florida coun for false affidavits, GMAC either 

continued the same or similar practices, or re-started the same or similar practices after enough 

time (in GMAC 's view) had passed since the Florida sanction. These continued practices came 

to li ght in the two depositions given by Stephan and attached as Exhibits A and B to this Amicus 

Brief. In the 2009 deposition in the Florida case, Stephan stated that he (I) signed approximately 

10,000 affidavits a month for GMAC, (1) he did not have personal knowledge of their contents, 

(2) did not verify the accuracy of the information, (3) he did not ascenain who the current holder 

of the note was, and (4) he did not have the affidavits notarized in his presence. (Exhibit A) 

On September 24,2010 the Maine court sanctioned GMAC, finding that " [r1ather than 

being an isolated or inadvertent instance of misconduct, the Court finds that GMAC has persisted 

in its unlawful document signing practices long after and even in the face of the florida Coun's 

order, and that such conduct constitutes ' bad faith' under Rule 56(g)." (p. 5 of Exhibit D) 

GMAC attempted to prevent the publ ic release of the Maine Deposition by filing for a protective 

order and claiming that release of the deposi ti on would cause "embarrassment" to itself and its 

employees, but the Maine Court denied the motion, finding that "Stephan's deposition was taken 

to advance a legitimate purpose ... . " (p. 3 of Exhibit D) 

C. Fraud On The Court 

Civ. R. 56(E) requires that "affidavits in support of summary j udgment be made on 

personal knowledge, setting forth facts that would be admissible in evidence, and showing 

affirmatively that the affiant is competent to testify to the mailers stated therein." Fisher v. 

Lewis (Warren Cty. 1988), 57 Ohio AppJd 116, 117. See also, Slale ex rei. Cassels v. DaYloll 

CiO' School Dis/ Bd oj Ed. (1994),69 Ohio St. 3d 217, 224 ("noth ing indicates that [affiants] had 

personal knowledge of the specific events here or even participated in them"). Knowing that 
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personal knowledge is required under Rule 56(E), GMAC put in false statements on persona l 

knowledge in the affidavits, and Stephan signed them, to deceive the courts and borrowers about 

Stephan 's knowledge , 

GMAC and Stephan also made up the claimed fact about custody of records in order to 

convince the courts and borrowers that the "facts" alleged in the affidavits were admissible, In 

Creggin Group, Ltd. v. Crown Diversified indus. Co/po (Warren ely. 1996), 1 \3 Ohio App. 3d 

853,863, the court affirmed the trial court 's rejection of two documents as evidence because the 

witness had not had custody of the documents, and "No one with first hand knowledge of the 

execution or preparation of the letters and attached court documents in question testified as to 

their authenticity and there is no indication that the), were self-authenticating." In WUPW TV-J6 

v. Direct Results Marketing, Illc. (Franklin ety.), 70 Ohio AppJd 710, 716, the court said , 

"under the business record exception to the hearsay rule, the witness providing the foundation for 

the document need not have firsthand knowledge of the transaction . Rather, the witness must 

demonstrate that he is sufficiently familiar with the operation of the business and with the 

circumstances of the record's preparation, maintenance and retrieval , that he can reasonably 

testify on the basis of this knowledge that the record is what it purports to be, and that it was 

made in the ordinary course of business consistent with Evid.R. 803(6)." 

In addition, the court said in Lorraine v. Markel American Ins. Co. (D. Md. 2007), 241 

F,R.D. 534, 557, "there is growing recognition that more care is required to authenticate these 

electronic records than traditional "hard copy" records." The Stephan affidavit skims over - with 

the intent to deceive the court and borrowers - the requi rements for authentication of computer 

records stored ou tside the custody of the affiant. 
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This is not "simply" a case of fraud against hundreds of Ohio residents, moreover; it is 

also a fraud on many Common Pleas Courts throughout Ohio. In Coulsoll v. COli/son (1983). 5 

Ohio SL 3d 12, the Supreme Court cited 7 Moore's Federal Pracrice (2d edition 1971) 515, 

paragraph 60.33, for the following definition of fraud on the court: 

' ''Fraud upon the court' should, we bel ieve, embrace only that species of fraud 
which does or attempts to, defile the court itself, or is a fraud perpetrated by the 
officers of the court so that the judicial machinery can not perform in the usual 
manner its impartial task of adjudging cases that are presented for adjudication." 

Similarly, in Hartford l'. Hartford (Cuyahoga Cty 1977),53 Ohio App.2d 79, 84, the court said, 

"Examples of fraud on the court justi fying relief from judgment would include such 'egregiolls 

misconduct' as bribery of a judge or jury, or fabrication of evidence by counsel.. .or the 

prevention of an opposing party from fairly presenting his case." (Emphasis added) Fi ling 

hundreds of false affidavits in Ohio courts certain ly consti tutes such egregious conduct and are 

frauds on the courts, in addition to frauds on the borrowers who are or were defendants in the 

foreclosure cases. 

The damage caused to the court system by Defendant 's mass filing of fa lse affidavits 

cannot be easi ly calculated. Judges rely upon the accuracy of affidavits to grant j udgments and 

ensure that the integrity of the judicial system can be trusted. False affidav its are a threat to our 

legal system, further damage must be prevented. In Lorain County Bar Assoc. v. Papcke (1998), 

81 Ohio St. 3d 91, 1998~Ohio~452, the Supreme Court disciplined an attorney for notarizing an 

affidavit outside the presence of the affiant. The Court rejected the argument that such action 

was "inconsequential" and said, "Beyond the fact that these activities are a fraud on the court 

where the documents are filed and on all those who rely on such documents, this attitude toward 

statutory requirements breeds disrespect for the law and for the legal profession. " Id. at 93~93. 
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D. Inherent Authority of the Court to Sanelion or Prevent Conduct That is 
Fraudulent or Dishonest 

Ohio courts inherentl y possess those powers that are "necessary fo r the orderly and 

efficient exercise of justice." ZakallY v. Zakany (1984), 9 Ohio St. 3d 192, 194 (citations 

omi tted); see also Stale ex rei. Richard v. Cuyahoga Counry Bd. of Comm 'rs, (Cuyahoga Cty. 

1995), 100 Ohio App. 3d 592, 600 (" [I]t is within the inherent authority of this court to preve nt 

[abuses o f the judicial process1 and guarantee that justice is administered to all equally.") As the 

Ohio Supreme Court recognized over a century ago: 

The difference between the jurisdiction of courts and their inhe rent powers is too 
important to be overlooked . In const itutional governments their j urisd iction is 
confe rred by the prov isions o f the consti tut ions and of statutes enacted in the 
exercise of legislative authority. That , however, is not true with respect to such 
powers as are necessary to the orderly and effi cient exercise of jurisdiction. Such 
powers, from both the ir nature and their ancient exercise, must be regarded as 
inherent. They do not depend upon express constitutional gram, nor in any sense 
upon the legislative will. 

Hale v. Siale , 55 Ohio SI. 2 I 0, 213 ( 1896). 

Courts have utilized their inherent authority in a variety of contexts and to support wide-

ranging remedies. For example, a "court of general jurisdiction such as the Common Pleas 

Courts of Ohio has the inherent right and power to protect itself against the perpetration of a 

fraud" by vacat ing a prior judgment. Jelm v. Jelm (195 1), 155 Ohio SI. 226, 240; see also Slate 

ex rei. LTV Steel Co. v. Gwin ( 1992), 64 Ohio SI. 3d 245, 249 ("couns of appeals also have 

inherent authority, in the fu rtherance of justice, to reconsider the ir judgments sua sponte"). In 

addition , courts have inherent authority "to punish the disobedience of its orders with contempt 

proceedings." Zakany, 9 Ohio St. 3d 192, at syllabus. A court also has the inherent authority to 

supervise attorneys appearing before it, includi ng the power to "disqualify counse l in speci fi c 

cases." Kala \'. Aluminum Smelling & Refin;ng Co., fllc. (1998), 81 Ohio St. 3d 1, 4; see also 

Royallndem. Co. v. J. C. Penney Co. (1986), 27 Ohio St. 3d 31 , 34 (a trial court retains inherent 
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authority to revoke the pro hac vice status of an out-of-state attorney}. Further, judges possess 

the inherent authorit y to control discovery prac tice in thei r courts and to impose sanctions for 

fa ilure to comply with di scovery orders. See. e.g. Srare ex rei. Abner v. EWort (1999). 85 Ohio 

SI. 3d I I, 16. Finally, Ohio couns may award attorneys fees to a prevailing litigant, even in the 

absence of an authorizing statute, if the losing party has acted "in bad faith, vexatiously. 

wantonl y, obdurately, or for oppressive reasons." Kemp. Schaeffer & Rowe Co .. L. P.A. v. 

Frecker (Franklin County 1990),70 Ohio App. 3d 493, 496; see also Sharp v. Norfolk & IV. Ry. 

(1995),720hioSt. 3d307,314. 

E. CONCLUSION 

When a false affidavit is filed, that affidavi t should be wi thdrawn together wi th any 

judgment obtained and any motion fi led with that Affidavit and the courts shou ld consider 

monetary penalties and other appropriate sanctions, as discussed above. In Trustees 0/ The 

Pillmbers alld Steam fillers Local Unioll No. 43 Health and Welfare FlInd v. CraH!ord. 573 F. 

Supp. 2d 1023, 1039 (E.D. Tenn. 2008), the coun said it "would have granted Plaint iffs' 

summary j udgment mot ion but for the false affidavits," and granted Plaintiffs' summary " 

judgment and awarded attorneys' fees, so "Plaintiffs are being made whole." In Cabell v. 

Nor/Oil , 214 F.R.D. 13, 21, n. 3 (D.D.C 2003), the coun sanctioned defendants for fil ing an 

affidavit in bad faith and noted that if defendants had not wit hdrawn their third motion for partial 

summary judgment, which had been supported by the false affidavits. the court would have 

ordered defendants to show cause why they were not in violation of Federal Rule 11 (analogous 

to Ohio Rule II). In Rogers v. AC Humko Corp., 56 F.Supp.2d 972, 980 W.D. Tenn. 1999), the 

defendants filed a false affidavit with their first motion fo r summary judgment, subsequently 
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tiled a new motion for summary judgment without any reference to the false affidavit, and the 

court sti ll sanctioned defendants. 

The Attorney General would invite the Court to exercise ils inherent powers to cran and 

issue the appropri ate orders against Plaintiff and its legal counsel as may be necessary in order to 

ensure that the court is able to reach a resol ution that will be just. 

The Attorney General also notes that various courts in other states have started to address 

what actions to lake in the case of improper affidavits . See attached Exhibit E. If the Court 

thought it would be helpful, the Attorney General wou ld be glad to send a representative to 

partic ipate in the hearing the Court has scheduled on November 8 and, if the Court ordered 

Jeffrey Stephan to appear at a hearing, to partic ipate in any questioning of Jeffrey Stephan. 

Respectfully submined 

RICHARD CORDRA Y 
Ohio Attorney General 

5jl&kr-~c& ~1.!('6w.:.. (OOD?"'') 
Susan A. Choe (006 32) 
Jeffrey R. Loeser (0082144) 
Assistant Anorneys General 
Consumer Protection Section 
30 East Broad Street, 14lh Floor 
Columbus, OH 443215 
614.466.1305 [Telephone] 
614.728.9470 [Facsimile] 
Susan.Choe@ohioattorneygeneral.gov 
Jeffrey.Loeser@ohioanomeygeneral.gov 
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~ L I?'toc~( ACC-:. cooom-0 
Dougl s L. Rogers 000 25) 
Special Counsel to the Attorney General arOhia 
30 East Broad Street, 14th Floor 
Columbus, Ohio 432 15 
614.466.1305 
614.466.8898 (fax) 
Douglas.Rogers@ohioattorneygeneral.gov 
Counsel for Plaintiff 

CERTIFICATE OF SERVICE 

I hereby certify that a true and accurate copy of the foregoi ng Amicus Brief, together 

with exhibits, was served on counse l for Plaintiff and Defendants al the addresses set forth below 
. f[ 

by regular United States mail, postage prepaid, this IT d'ay of October, 2010 : 

Matthew P. Curry 
Manley Deas Kochalsi LLC 
P.O. Box 165028 
Columbus, Ohio 432316-5028 
email mpcra>.mdk~llc.com 

Counsel for Plaintiff 

Harold L. Williams 
Legal Aid Society of Cleveland 
1223 W. 6· Street 
Cleveland, Ohio 441 13 
Emai l: HL WILLlA@lasclev.org 
Counsel for James Renfro 

Frankl in Credit Management Corporat ion 
101 Hudson Street, 25thFIoor 
Jersey City, N.J . 07302 
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